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without loss of pay, seniority, or other
rights or benefits to which the em-
ployee would have been entitled had he
or she not been transferred or detailed.
An employee in the Senior Executive
Service will be reemployed or returned
at not less than the rate at which paid
immediately before the transfer or de-
tail. An employee who is reemployed is
not eligible for grade or pay retention
under part 536 of this chapter based on
a grade or rate of pay attained while
employed by the Commission.

(c) Position to which entitled. (1) If the
function with which the employee’s
former position was identified has been
transferred, the employee’s right is to
a position in the gaining agency or ac-
tivity.

(2) An employee whose right is to a
position in the Senior Executive Serv-
ice may be reemployed in or returned
to any Senior Executive Service posi-
tion in the former agency for which
qualified.

(3) AIll other employees are entitled
to be reemployed in or returned to a
position at the same grade or level and
in the same competitive area as the po-
sition last held in the former agency. If
the reemployment would cause the sep-
aration or demotion of another em-
ployee, the applicant should be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force regula-
tions to determine to what, if any, po-
sition the employee is entitled. If the
employee is not placed at the former
grade or level, the agency must extend
consideration beyond the competitive
area. Responsibility for reemployment
is agencywide.

(4) Reemployment may be at a higher
grade than that to which the employee
is entitled if all appropriate standards
and requirements are satisfied and if
this will not cause the displacement of
another employee.

(5) The reemployment obligation
may be satisfied by placement in any
position within the agency that is ac-
ceptable to the employee.

(d) Agency refusal to reemploy. An
agency may refuse to reemploy under
this section only when the employee
was separated from the Commission for
serious cause showing unsuitability for
reemployment.

5 CFR Ch. | (1-1-05 Edition)

§352.909 Appeals.

(a) If an agency denies reemployment
to an applicant who claims reemploy-
ment rights under this subpart, the
agency must notify the applicant in
writing of that denial and its reasons.
In the same notice, the agency will in-
form the applicant of the right to ap-
peal to the Merit Systems Protection
Board under the provisions of the
Board’s regulations. The agency must
comply with the provisions of §1201.21
of this title.

(b)(1) When an agency has reem-
ployed or returned an employee, it will
advise the employee of the right of ap-
peal if he or she considers the reem-
ployment or return not to be in accord-
ance with the Act and this subpart.

(2) An employee in a bargaining unit
covered by a negotiated grievance pro-
cedure that does not exclude this mat-
ter must use the negotiated grievance
procedure.

(3) An employee to whom paragraph
(b)(2) of this section does not apply is
entitled to appeal to the Merit Systems
Protection Board under the provisions
of the Board’s regulations. The agency
must comply with the provisions of
§1201.21 of this title.
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